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APPROVAL OF THE REGULATIONS ON SPECIAL REGISTRY FOR SUPPLIERS OF THE DEFENSE SECTOR

No. 746.- October 18, 2011, Santiago.-

Pursuant to,
a) the stipulations contained within article 32 No. 6 of the Chilean Constitution.
b) the provisions of Organic Law No. 20.424 of the Ministry of National Defense.
c) the provisions contained within Framework Law No. 19.886 on Administrative Supply and Services Contracts.

d) the stipulations of resolution No. 1.600, year 2008 of the Comptroller General of the Republic of Chile.

Whereas,

1. in accordance with articles 3 and 33 of the Ministry of National Defense Organic Law No. 20.424, the Ministry of National Defense is responsible for monitoring the investment of resources allocated to defense, as well as ensuring the effective management of the institutions that comprise it.

2. as established in article 16 of Framework Law No. 19.186 on Administrative Supply and Services Contracts, Special Registries for Suppliers could exist which shall be enforceable for the execution of the corresponding contracts.

3. in accordance with the provisions of article 34 section 4 of the Ministry of National Defense Organic Law No. 20.424, and in compliance with the requirements set, the Special Registries for Suppliers of defense bodies or institutions shall be public and any kind of management or action carried out with unregistered suppliers shall be refused to be considered.

4. the provisions mentioned in the previous number establish specific Regulations to the Special Registry for Suppliers of the Defense Sector.

Resolved:

Approval of the Regulations on Special Registry for Suppliers of the Defense Sector

TITLE I

General provisions

Article 1. Purpose. The Regulations cover the Special Registry for Suppliers that must be kept by defense bodies and institutions mentioned in the following paragraph. Likewise, it sets the requirements to be met by the companies interested in being included into the Registries.

Previous incorporation to the Registry shall be mandatory in order to be included in the procurement of goods and services process, independently from how it is put into effect. Had the investment been of secret nature according to Law, should the contracting body or institution inform the supplier of such condition. Thus the supplier shall be subject to the prohibition on providing information about such legal transaction.

These Regulations shall not be applicable to procurements and contracts governed by Framework Law No. 19.886 on Administrative Supply and Services Contracts, neither will it be applicable to procurements nor contracts engaged with other State Administration bodies, other States, or international organizations, and neither shall it be applicable to fee contracts held with individuals providing services to defense bodies and institutions.
Article 2. Scope of implementation. These Regulations apply to the Ministry of National Defense and the following bodies that comprise it: The Armed Forces; National Academy of Political and Strategic Studies; General Directorate of National Mobilization; National Defense Security Funds and Civil Defense.

Article 3. The supplier. For the purposes of these Regulations, any individuals or legal person, Chilean or foreigner, from the public or private sectors able to provide goods or services to defense bodies and institutions, and that is duly registered should be considered as a supplier.

Article 4. Calculation of deadlines. As established in these Regulations, deadlines should be calculated in business days according to the provisions of article 25 law No. 19.880 on establishing the Basis for the Administrative Procedures governing the Actions of the State Administration Bodies.

TITLE II

Special Registry for Suppliers of the Defense Sector

Paragraph 1

On Special Registry for Suppliers
Article 5. Special Registry for Suppliers. Each one of the bodies and institutions under these Regulations should at least have one Special Registry for Suppliers. The said registry should include potential suppliers, which cannot be subject to any disqualification and shall comply with the requirements contained within this Title.

Likewise, there could exist other Special Registries for categories of specific suppliers, goods or services; had been stipulated by defense bodies and institutions. In any case, the registries shall be under the provisions set in these Regulations.

Article 6. Registration request. The application to Special Registries for Suppliers will be permanently available. Any individual or legal person, Chilean or foreigner, from the public or private sectors could send a request to be included in the Registries, as long as it is not subject to any disqualification and meets the requirements set in these Regulations.

Notwithstanding the foregoing, defense bodies and institutions could invite –at any time and by any means- potential suppliers to send a request to be included in the Registries, this being the only acceptable action prior to the registration.

Article 7. Storage and update. The Special Registries for Suppliers of the defense bodies and institutions shall be stored physically or digitally, and must be constantly up to date as per incorporation, suspension or removal of suppliers. In any event, these shall be updated had there been any changes to the information contained within the Registry.

Article 8. Public nature of the registries. The Special Registries for Suppliers of the defense bodies and institutions shall be of public nature. For this purpose, these should keep a summary of the content of the Registries in their websites according to a format established by the Undersecretariat for the Armed Forces. Such summary should at least include the supplier’s name or trade name, nationality, taxpayer ID number, address, area of business and representative, when applicable.

Article 9. Previous mandatory registration. As long as the potential supplier is not previously registered, no management can be admitted for processing with any individual or legal person acting with or without a representative, on behalf of or directly with parties interested in providing goods and services to the defense sector. From this are excluded those actions required to enter the Registry, the reincorporation described in article 21, and the invitation mentioned in article 6 section two.
Management shall be understood as every action carried out by a representative or unofficial agent on behalf of a goods and services supplier with officials from defense bodies or institutions toward the procurement of specific goods and services. Thus, such action should include a procurement process, the sign of a contract, and any other type of activity where a representative or unofficial agent acts on behalf of a potential supplier, such as the case of procurement and contracting processes signed by defense bodies and institutions.

Likewise, no management shall be accepted with suppliers suspended or removed from the Registry according to the provisions contained in this Title’s Paragraph 4; notwithstanding the request for reincorporation or the submission of a new registration request, whenever applicable.

The violation to the provisions set in this article could result in disciplinary liability for the officials taking part without detriment to any possible civil or criminal liability that may arise.

Article 10. Public record of sessions. Written records of all sessions carried out with suppliers, their representatives or unofficial agents must be included in a public record listing the people appearing and the matters covered. The highest level official or highest rank officer attending these sessions shall be responsible for giving effect to the provisions set in this article

Paragraph 2

Registration

Article 11. Registration request. Potential suppliers interested to be included in the Special Registries of the defense sector shall request it to the Chilean Army Force Support Commander, the General Director of the Navy Logistics, and the Commander of the Air Force Logistics or to whomever the chief of the corresponding body or institution determines. This, through a registration request including the information contained in articles 12 and 13, as applicable.

Article 12. Required information from potential national suppliers. Potential national suppliers should provide the following information whether original, certified copy or notary public authenticated photocopy:

a) Legal persons:

1. Taxpayer ID number

2. Business address, e-mail and phone number.

3. Declaration for initiation of commercial activities.

4. Documentation of the legal person formation and modifications as appropriate,
precisely:

i. A copy of the certificate of incorporation and amendments;

ii. A copy of the registration of the summaries of both the certificate of incorporation and amendments in the Business Registry, and a copy of the publication of the said summaries in the Official Gazette.
iii. A certificate of existence of legal person, issued no earlier than 90 days before the submission of the registration.
iv. A copy of the deed or a reduced version to public deed stating the legal capacity of the representative, along with a certificate of good standing issued no earlier than 90 days before the submission of the registration request.

5. An affidavit issued no earlier than 90 days before the submission of the registration request, which should be granted by the legal person representative stating that no contract with the State Administration has been judicially rescinded in the last two years.

6. A certificate of compliance for labor and social security obligations granted by the Department of Labor, which shall be issued no earlier than 90 days before the submission of the registration request.

7. A certificate of tax debt granted by the Chilean General Treasury of the Republic, which shall be issued no earlier than 90 days before the submission of the registration request.

8. An affidavit issued no earlier than 90 days before the submission of the registration request granted by the legal person representative stating that is not subject to any of the disqualifications mentioned in article 17.

9. An affidavit granted by the legal person representative or a certificate issued by the corresponding institution, stating the Registries for Goods and Services Suppliers or their equivalent where the legal person is registered in Chile specifying if it is either authorized by or suspended from such, when applicable. The said affidavit or certificate should be issued no earlier than 90 days before the submission of the registration request.

b) Individuals:

1. Full name, taxpayer ID number, marital status, matrimonial regime with a marriage certificate (when applicable), business address, e-mail and phone number.

2. Identity card.

3. Declaration for initiation of commercial activities.

4. An affidavit issued no earlier than 90 days before the submission of the Registration request, stating that no contract with the State Administration has been judicially rescinded in the last two years.
5. A certificate of compliance for labor and social security obligations granted by the Department of Labor, which should be of a date no earlier than 90 days before the submission of the registration request.

6. A certificate of tax debt granted by the Chilean General Treasury of the Republic, which should be of a date no earlier than 90 days before the submission of the registration request.

7. An affidavit issued no earlier than 90 days before the submission of the registration request, stating that they are not subject to any of the disqualifications mentioned in article 17.

8. An affidavit or certificate issued by the corresponding institution, stating the registries for goods and services suppliers or their equivalent where they are registered in Chile, specifying if they are either authorized by or suspended from such, when applicable. The said affidavit or certificate should be issued no earlier than 90 days before the submission of the registration request.

Article 13. Required information from potential foreign suppliers. Potential foreign suppliers should provide the following information:

a) A copy of a special power of attorney granted under the formal requirements of the potential supplier’s location country stating the agent or representative’s legal capacity.

b) Legal backgrounds granted under formal requirements of the corresponding country proving that the potential supplier is legally constituted and registered in the corresponding registries of their country of origin, when applicable. Likewise, these must state the power of representation of the persons who will hold the corresponding contracts on behalf of the potential supplier.

c) A list of the individuals or legal persons that will represent the potential supplier in Chile, as well as of the owners, partners, managers, administrators, representatives, directors or executives of those representing the potential supplier in Chile.

d) An affidavit granted by the potential supplier representative and authorized whether by notary public or the Chilean consul, stating that the said supplier is not subject to any of the disqualifications mentioned in article 17.

e) An affidavit granted by the potential supplier representative, or a certificate issued by the corresponding institution, stating the registries for goods and services suppliers or their equivalent where the supplier is registered in Chile -when applicable- specifying if they are either authorized by or suspended from such registries.

Potential foreign suppliers that do not have a representative in Chile will not be required to submit the document listed in Article 13 c) of the present Decree. In this case, a sworn declaration will suffice for the requirements detailed in d) and e) above.
The documentation required in the present article must be legally authenticated and as of a date no earlier than 120 days after the submission of the Registration Request. Documents not submitted in Spanish or English must be accompanied with their respective official translation into Spanish.

Article 14. Accuracy of information. Any omission, error or inaccuracy in the information provided will constitute grounds for rejection. This without any prejudice to the right of the institutions or organizations from the Defense Sector to require further supplementary information or rectification of any omissions, when deemed appropriate; nor of the right of the applicant to resubmit their Registration Request.

Article 15. Supplier Details Form. In order to facilitate interaction and information between its systems and procurement and contracting processes, the Undersecretariat for the Armed Forces will prepare a details form which shall be used for all Special Registries of any institution and organization under the present Regulations.

Article 16. Mandatory update of information. Suppliers must keep the information provided up to date. Should any change occur regarding the information provided in the Registry, the supplier will have a period of 20 business days to update such information and to inform of any judicial or administrative measures that affect them and that constitute grounds for disqualification, suspension or removal pursuant to the provisions set forth in the following articles. 
For these purposes, suppliers shall submit a request for information revision enclosing the appropriate supporting documentation.

Paragraph 3

Grounds for disqualification and abstention

Article 17 Grounds for disqualification. Potential suppliers, or their representatives, will not become registered in the Special Registry for Suppliers when they are under one or more of the following circumstances:

a) Have been convicted for any of the offenses referred to in: Title IV, paragraphs 2, 4, 5 and 7; Title V, paragraphs 4, 5, 6, 7, 8, 9 and 10; Title VI, paragraphs 5, 7, 8, with the exception of the provisions set forth in article 288 bis, and paragraph 14; and Title IX, paragraphs 7 and 8 of Book 2 of the Criminal Code, Decree-Law No. 1/2004 of the Ministry of Economy, Development and Reconstruction, establishing the consolidated, coordinated and systematized text of Decree-Law No. 211/1973; offenses punishable by the Tax Code; the Code of Military Justice; or those offenses contemplated in Decree-Law No. 30/2004 of the Ministry of Finance, approving the consolidated coordinated and systematized text of Finance Decree-Law No. 213/1953, on Customs Ordinance. 
b) Having one or more tax debts exceeding 500 Monthly Tax Units (UTM, in Spanish) for over one year, or more than 200 UTM and less than 500 UTM for over two years reflected on their record, without a payment agreement in force. In case of pending judgment regarding the effectiveness of the debt, such disqualification shall come to be once the respective resolution becomes final or enforceable.

c) Having pension or medical debts associated to their dependent workers for over twelve months, which will be accredited by a certificate issued by the competent authority.

d) Having submitted one or more documents declared false to the Special Registry for Suppliers of the Defense Sector.

e) Being subjected to an insolvency proceeding as established by Law No. 20.720, a bankruptcy trial or a freezing of assets by a respective liquidator.

f) Having been convicted for anti-union practices or any violation of the fundamental rights of workers.

g) Being under any of the circumstances set forth in Article 8, number 2, and Article 10 of Law No. 20.393, that is, being subjected to a temporary or perpetual prohibition of entering into contracts or other acts with any State organization.

h) Providing personal services in the agency or institution in charge of their respective registration, in the capacity of public official, worker or free contract employee.

i) Being related either by marriage, adoption or kinship up to the third degree of consanguinity, and second degree of affinity even, with authorities, executive or high command officers of the organization or institution in charge of the respective registration. For informational purposes, the respective organization or institution shall identify those authorities, executive or high command officers involved, update this information on their websites and report it to the Undersecretariat of the Armed Forces, along with any changes that may occur.

j) In the case partnerships, to have among its partners; in the case of limited partnerships and close corporations, to have among its shareholders; in the case of open corporations, to have among its shareholders owning 10% or more of the capital; or among the managers, administrators, representatives or directors of any of the aforementioned associations, any person who meets any of the criteria described above or is affected by any of the circumstances described in the final section.

k) To be prosecuted or accused (and officially informed) of one or more crimes as they appear on letter b) of the present article, in accordance to the provisions set forth in articles 247 and onwards of the Code of Criminal Proceedings, 229 and onwards of the Criminal Procedural Code or Book Number 2 of the Code of Military Justice.
Regarding the grounds for disqualification described in letter a), disqualification will be effective from the date on which the resolution is final, and it will last for the same period of time that is established for the disqualifications contemplated for the respective crimes, or only the period of time of the penalty, when there are no disqualifications present, except for the case included in article 250 bis of the Criminal Code, where the disqualification will last three years.
Regarding the grounds for disqualification described in letter b), the disqualification will last for as long as the debt payment remains outstanding, or two years starting when the judicial ruling declaring said debt is final.
Regarding the grounds for disqualification set forth in letter d), the disqualification will last five years from the day the respective judicial ruling declaring it is final.
Deleted section.
Regarding the grounds for disqualification set forth in letter f), the disqualification will last two years from the day the respective judicial ruling declaring it becomes final.
For those grounds of disqualification set forth in letters c), e), g), h), i), j) and k), the disqualification will last for as long as it is set.
The disqualification of the partnership will also affect those who manage it. For close corporations, the disqualification will also affect those who direct them. In any case, the disqualification will affect all those who make use of the trade name.
Article 18. Supervening disqualification. If a supplier comes to meet the criteria for one of the grounds for disqualification after they have been registered, they will be removed from the Registry pursuant to the provisions set forth in Paragraph 4 of the present Title, except in the case of the grounds for disqualification included in letter k) of the previous article, where the provisions of article 20 will apply.
Article 19. Grounds for abstention. Notwithstanding the grounds for abstention set forth in article 12 of Law No. 19.880, establishing the Basis for the Administrative Procedures governing the Actions of the State Administration Bodies, any officer, employee or free contract employee from the contracting body or institution, who holds a contract of any kind and under any item or who is related either by marriage, adoption or kinship up to the third degree of consanguinity, and second degree of affinity even, with the supplier or their partners, owners, managers, administrators, representatives, directors, executives or advisors, will abstain from intervening with any phase of the corresponding procurement or contracting process. 

Paragraph 4

Grounds for suspension and removal from the Registry

Article 20. Grounds for suspension. Suppliers will be suspended from the Special Registry for Suppliers for a minimum period of 6 months and maximum period of one year, when they engage in any of the following: 
a) Failing to change or modify any detail required for the update of information pursuant to the provisions set forth in article 16.

b) Failing to renew information, pursuant to the provisions set forth in article 24.

c) To be prosecuted or accused (and officially informed) of one or more crimes as they appear on letter a) of article 17,in accordance to the provisions set forth in articles 247 and onwards of the Code of Criminal Proceedings, 229 and onwards of the Criminal Procedural Code or Book Number 2 of the Code of Military Justice.
d) To have outstanding debts corresponding to fines imposed through administrative resolutions with those institutions and bodies of the Defense Sector of which they are suppliers.

The suspension from the Special Registry for Suppliers in the cases described in letters a) and b) above will last for a minimum period of 6 months and maximum period of one year. After the enforced period of suspension is due, the supplier will remain suspended from the respective Registry until the situation is solved.
In those cases described under letters c) and d) of the present article, the suspension from the Special Registry for Suppliers will last for as long as the association remains as prosecuted, accused or debtor, as the case may be.

Article 21. Reincorporation. Once the suspension period has passed and if and when the circumstances that caused such suspension are solved, the suspended supplier will be reincorporated to the Special Registry for Suppliers, either by own motion or at the request of the interested party, only if, in either case, all the information necessary to enter the Registry is updated.
Article 22. Grounds for removal. Suppliers will be removed from the Special Registry for Suppliers whenever they engage in any of the following:

a) Having provided unreliable information on their Registration Request or the corresponding updates, in any contractor selection process or in the celebration of a contract with an organization or institution of the Defense Sector under the present Regulations. These grounds will be determined by a resolution of the Chilean Army Force Support Commander, the General Director of the Navy Logistics, the Commander of the Air Force Logistics Command or the authority in charge of the Registry.

b) Having been convicted for breach of contract regarding one or more contracts celebrated with the institutions or organizations of the Defense Sector under the present Regulations.

c) That any of the grounds for disqualification established in article 17 has occurred, except for that pertaining to letter k.

The Suppliers removed from the Registry will not be reincorporated, at least no earlier than five years after the corresponding removal. Nevertheless, regarding the grounds for removal stipulated in letter c) above, the waiting period for reincorporation will be set for the respective disqualification in accordance with the provisions set forth in article 17, except for the grounds for disqualification included in letters c), g), h), i) and j) of such precept, where the waiting period for reincorporation will be one year from the removal.

Article 22 bis. The institutions or bodies mentioned in article 2 of the present Regulations shall communicate the facts resulting in disqualification, suspension or removal concerning any of the registered suppliers to the other institutions, as soon as they learn about them, in order for said institutions to take the corresponding measures.
Paragraph 5
Resolution and appeal means
Article 23. Resolution. The request for registration of a supplier in the Special Registry will be dealt with over a maximum period of 30 days starting from the submission of such request. Nevertheless, according to the provisions set forth in article 14 of the present Regulations, said period will be suspended if further information is required from the applicant, and the waiting period will be resumed after the time limit set for the interested party to provide said complementary information is due.
The acceptance or rejection of the request for registration as well as the decision of suspension or removal of a registered supplier who has engaged in any grounds for suspension or removal, accordingly, will be carried out by a reasoned resolution from the Chilean Army Force Support Commander, the General Director of the Navy Logistics, the Commander of the Air Force Logistics Command or the authority in charge of the Registry.
Having approved the corresponding Registration, the supplier shall receive a certificate attesting their incorporation.
Article 24. Registration term of duration and data renewal. Registrations will be valid for an indefinite period of time. However, the registered suppliers must attach any further information to the required data for registration every five years.
Article 25. Appeal means. Suppliers or potential suppliers whose request for registration or subsequent modification has been rejected or who have been suspended or removed from the Registry may file an appeal or hierarchical appeal according to those provisions set forth in article 59 of Law No. 19.880, establishing the Basis for the Administrative Procedures governing the Actions of the State Administration Bodies, notwithstanding their right to exercise other appeal means they deem convenient.
TTITLE III
Final provisions
Article 26. Entry into force. The present Regulations shall enter into force after one hundred and twenty days since the date of publication in the Official Gazette.
Article 27. Supreme Decree No 201, from October 12 2010, of the Ministry of National Defense and the Ministry of Finance, approving the National Defense Suppliers Regulations, is hereby repealed.
TRANSITIONAL PROVISION
Transitional article. The present Regulations will not be applicable for those procurement or contracting procedures in progress by the date of its entry into force.
Let it be noted, notified, recorded and issued on the Official Gazette and official bulletins of the Army, Navy and Air Force.- SEBASTIÁN PIÑERA ECHENIQUE, President of the Republic of Chile.- Andrés Allamand, Minister of National Defense.- Felipe Larraín Bascuñán, Minister of Finance.
Transcribed below for your information.- Gustavo Iván Arcaya Pizarro, Acting Undersecretary for the Armed Forces.

OFFICE OF THE COMPTROLLER GENERAL OF THE REPUBLIC

Law Division
Gives effect to Decree No 746 of 2011, of the Ministry of Defense, with remarks.
Nº 28.667.- Santiago, May 16, 2012.
This Comptroller Body has given effect to the document in question; through which the “Regulations for the Special Registry for Suppliers of the Defense Sector” are approved, as they are in compliance with the law.
Nevertheless, it notes that those provisions set forth in article 22, section 2 of the text, regarding the fact that if the removal from the Registry has been founded on any of the grounds for disqualification included in letters c), h), i) or j) of article 17, the waiting period for reincorporation will be one year from the removal, must be understood under the condition that the disqualification causing the removal is no longer present.
Having made the aforementioned remarks, notice has been taken of the administrative act contained in the title.

Signed, Ramiro Mendoza Zúñiga, Comptroller General of the Republic.

To the

Minister of National Defense
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